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§351.404

establishing a separate competitive
level.

(5) If a competitive area includes po-
sitions in one or more pay bands, each
set of interchangeable positions in the
pay band under paragraphs (a)(l)
through (4) of this section is a separate
competitive level (e.g., with inter-
changeable positions under paragraphs
(a)(1) through (4) of this section, each
pay band is one competitive level; if
the positions are not interchangeable
under paragraphs (a)(1) through (4) of
this section, the pay band may include
multiple competitive levels).

(b) Each agency shall establish sepa-
rate competitive levels according to
the following categories:

(1) By service. Separate levels shall be
established for positions in the com-
petitive service and in the excepted
service.

(2) By appointment authority. Separate
levels shall be established for excepted
service positions filled under different
appointment authorities.

(3) By pay schedule. Separate levels
shall be established for positions under
different pay schedules.

(4) By work schedule. Separate levels
shall be established for positions filled
on a full-time, part-time, intermittent,
seasonal, or on-call basis. No distinc-
tion may be made among employees in
the competitive level on the basis of
the number of hours or weeks sched-
uled to be worked.

() By trainee status. Separate levels
shall be established for positions filled
by an employee in a formally des-
ignated trainee or developmental pro-
gram having all of the characteristics
covered in §351.702(e)(1) through (e)(4)
of this part.

(c) An agency may not establish a
competitive level based solely upon:

(1) A difference in the number of
hours or weeks scheduled to be worked
by other-than-full-time employees who
would otherwise be in the same com-
petitive level;

(2) A requirement to work changing
shifts;

(3) The grade promotion potential of
the position; or

(4) A difference in the local wage
areas when a competitive area includes
positions covered by more than one
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wage-board or similar wage-deter-
mining procedure;

(5) A difference in locality payments
under 5 U.S.C. 5304 and subpart F of
part 531 of this chapter when a com-
petitive level includes more than one
locality pay area listed in §531.603 of
this chapter; or

(6) Representative rates in different
local commuting areas when a com-
petitive area includes General Sched-
ule (GS) and Federal Wage System
(FWS) positions in multiple GS local-
ity pay areas, and/or FWS local wage
areas.

[61 FR 319, Jan. 3, 1986, as amended at 60 FR
3062, Jan. 13, 1995; 62 FR 62500, Nov. 24, 1997;
73 FR 29388, May 21, 2008; 73 FR 46532, Aug. 11,
2008]

§351.404 Retention register.

(a) When a competing employee is to
be released from a competitive level
under this part, the agency shall estab-
lish a separate retention register for
that competitive level. The retention
register is prepared from the current
retention records of employees. Upon
displacing another employee under this
part, an employee retains the same sta-
tus and tenure in the new position. Ex-
cept for an employee on military duty
with a restoration right, the agency
shall enter on the retention register, in
the order of retention standing, the
name of each competing employee who
is:
(1) In the competitive level;

(2) Temporarily promoted from the
competitive level by temporary or
term promotion; or

(3) Detailed from the competitive
level under 5 U.S.C. 3341 or other appro-
priate authority.

(b)(1) The name of each employee
serving under a time limited appoint-
ment or promotion to a position in a
competitive level shall be entered on a
list apart from the retention register
for that competitive level, along with
the expiration date of the action.

(2) The agency shall list, at the bot-
tom of the list prepared under para-
graph (b)(1) of this section, the name of
each employee in the competitive level
with a written decision of removal
under part 432 or 752 of this chapter.

[61 FR 319, Jan. 3, 1986, as amended at 62 FR
62500, Nov. 24, 1997]
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